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UNIFOR~[ CIVIL APPELLATE RULES 

JULY 22, 1966.-Ordered to be printed 

Mr. TYDINGS, from the 'Committee on the Judiciary, sub!Ditted 
the following ­

REPORT 

, [To accompany,S. 32M) 

The Committee on the Judiciary, to which wa~ referred the bill 
(S, 3254) to amend sections 2072 and 2112 of ,title 28, United States 
Code, wIth respect to the scope of the Federal Rules of Civil Procedure 
und tor"epeal inconsistent !egislatioD, having considered the same, 
reports' favorably thereon, WIthout amendmen,t, and recommends that 
the bill do pass. " 

PURPOSE 

Th~ purpos.., of the propo~ea)egislation is to ,authorize the Supreme 
Court to ex~erid the. s~pe ,of the Federal nulet'l o(Civil Procedure to 
encompass practice and procedure ,iI;l civil actio'ns conducted before the 
U.S. courts of appeals. The bilt also codifies in, Qne section the' rule­
makirig power with r~pect to J~j"y,il rules, admiralty rules and appe,als 
frol!l.the Ta~ .Court of, the, U niliOO States.. Rules torappe~ of agen~ 
deCISIons will also be promulgated under the amended 28 U.S.C. 
section 2072. '" 

S~ATEMENr 

Current'statutory law provides th~t ,the ,Supreme Cour~ has the 
power ,M prescribe :fules for the, trial and appeal of cririlina.l cases1
18 l!.~.C., ~ectionsa171-37~2~ ~he triar~~d ap~alo!,~~iralt:y .a~q.'
ma.ntlme C88~; 28 U.S.C.,.sec~lOn 2013, and 'the rev~~w 'of declfHons 
of the Tax Court of t.he Ulll¥ St8.~, 28, tJ.S.C.,~e~tlOn 207~.. How­
ever, the sta.tute whIch provides for the promulgatIons of CIVIl rules 
of procedure, 28 '(J,S.q., section 2072, I~x~~dsoruy tOtliep!actice at;ld 
procedure of the distnct courts of the Umted Stites, 'making no pro­
vision for governing the practice and procedure in the courts of a.ppeals. 
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2 UNIFORM CIVIL APPELLATE RULES 

Dlle to this ommi..;siun in the exisLing statutory pattern, the Rules 
of Ci\·il Procedure cover only t.he yreliminary procedure 011 appeRI 
from the filing of the not.ice o( appeu in the diHtrwt court to the dock­
eting of the appelll and the filing of the record in the court of appeals. 
Apl)ellate proeedllre beyond thut point is controlled by the individual 
rules of the (~ourt~ of nppetlls to which the pllrticHlur up.peal is tuken. 
There tire 11 courts of appetlls Ilnd consequently 11 (hfferent sets of 
rilles go\'erning Ilppellnte proceedings in t.he }1'ederal system. 

The ,Jlldidnl ('onferen{'e of the United ~tlltes ha.-; considered the 
prohlem of t.he diversity in nppellute procedure, and its Advisory 
('ommit.t,ee Oil ,Appell'lt.e RuieH hilS heen drufting a set of llnifOl'm 
rilles. In Murch 1004 the Conferell(~e reported: 

The CoUrererW6 eo,lsidered t,he questihn tL'i to the mtUlIler in 
whi(:h It set of tl!)pellttl.e rules, when fintilly perfected, cll.n be 
prol1l111gut.ed. Upon recornmendution or Ute IAd\:i!mry] Com­
miUee, t.lw COllference approved u draft biU, submitted by 
t.he Committ.ee, whieh \\,o\l]d amend 28 U.S.C., section 2072, 
to ('nlllrge the prE'sent civil rulemnking a,.thorit.y <if the 
Hupreme Court. of the United Htates to include appeHute 
rule!:!. The bill, tlH drawn, would extend the civil rulemaking 
pow('r or the Hupreme Court to include bankruptcy proceed­
ings nnd proceedings for the review and enforeemcnt of 
orders of ad ministrll t ive ugencies.. The bill would also COll­

~olidllte the pr'csent ndmirHJty tulemaking powEl.r with that 
for nil other d\'iJ act.iom;. (Annuul Iteport of the Director 
of the Administrut.hrc Office of t.he U.S. Courts, 1904, ut 
p.22.) 

,Judicinl Conference of the United HtllteR has infomu~d t.he com­
mittee thd, it, "urgently" re(~ornmendH t.he pnR!:!tige of S. a254. 

The bill also hllR the effect of plucing in one statutory section 
suhMtftutiully all of the rulemaking authority with respect to civil 
proceedings.. 'rhe bill will not, tllter the provisions of the third pura­
gruph of sedioll 2072 of t.itle 2H, United Stat.es Code, and all umend­
l1Ienl~ to existing }i'ederal Rules of Ch'n Procedure nnd nny new ruleH 
proposed under the aut.hority of H. 3254 would not take effect until 
t hey had been reported to Congres.~ at or after the beginnin~ of a 
regular HesHioll but not Jater than MI\Y 1 /l,nd only after the expiration 
of 00 days ufter t.hey hnd been 80 reported. ' 

Under these prOVisions it. would be necessary for Congress to enud 
n law within the. 90-duy period to prevent a propo!:!ed rule from 
takin~ effect. Even though section 2072 of title 28 provides that 
rules mllst not affect suh.-;tftnt.ive right.<.;, n.q a pracfieal matter little 
opportllllit.y is tlvai!ahJe for C()n~resR t.o nct. upon l\ propmled rule 
that might'infringe upon this reqUlrement. 

This hill follows ll. procedure for the adoptioll of nppellate ruleH 
that paftlllel:; the pro(~edurC!!l under existing law for the promulgatioll 
of the Federal Rules of Civil and Criminal pf()(~ed\lre. In folJowing 
this prot'edure, however, it. is not necessarily the intention of the COIl1·· 

lJIiUee to indicate renewed approval of this manner of prolllulgnting 
rules of COl1rt proeedure. Memben; of the Supreme Court aud of this 
eommittee htH'e expressed reservations about the way in which rules 
of court procedure are adopted, and about. the Inck of opportunity for 
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r()II~'1'esHionftl review, and have tmggested thnt the matter deserves 
('ureful reexamination. 

Federal practice and procedure now has the benefit of uniform appel­
Illte rules for the prosecution of every type of appeal excer.t a civil 
appeal. This bill, if enacted, will extend this benefit to civd appeals 
as well. 

Jn view of these considerations, the committee recommends t.hat 
. the bill. S. 3254, be considered favorably. 

Attftched hereto and made a part hereof is a letter in support of the 
bill from the Admillistrative Office of the U.S. Courts to th~ Honorable 
,Jtlrnes O. Eastland, U.H. Senator, chairman of the Comm.>,tee on the 
Judiciary, dated April 29, 1966. '. 

ADMINISTRATIVE O....ICE 0" THE U.S. COURTS, 

W48/t,ington, D.O., April !!9, 1,966. 


Hon. JAMES O. EASTLAND, 

Chairman, Senate Judiciary Oommittee, 
U.S. Senate, W48hington, D.O. 

DEAR SENATOR EASTLAND: 'rhis i.~ in response to your letter of 
April 25, 1966, transmitting for study and report S. 3254, a bill to 
amend sections 2072 and 2112 of title 28, Umted States Code, with 
respect to the scope of the Federal Rules of Civil~Procedure and to 
repeal inconsi"ltent legislation. 

This bill carries out a recommendation of the Judicial Conference 
of the United States to achieve what the Judicial Conference regards 
as an urgent need for more uniforflJity of practice among t.he courts 
of appeals. The bill would authorize the Supreme Court to extend 
t.he scope of the Federal Rules of Civil Procedure to include the entire 
course of the appellate procedure in civil actions in U.S. courts oC 
"ppeals. . 

At the present time the Rules of Civil Procedure cover only the 
preliminftry procedure on appeal from the filing of the notice of oppeal 
1U the dist.rict court to the docket.ing of the appeal and the filing of 
the record in the court of ftppeals. 'l'he appellate procedure dter 
that point is governed by the individual ruleR of the court of appeals 
to which t.he particular appeal is taken. 'rhe procedure throll~hout 
the Federal court system,therefore, is uniform up to the pomt of 
filing t.he record on appeal but after that point becomes widely 
diveI'8e in the 11 circuits. This largely unnecessary diversity in the 
details of Ole, procedural rules of the 11 courts of appeals is the cause 
of much difficult;y! conCusion and uncertainty for lawyers, both gov­
erument and pnvH.te, a great many of whom are called upon to 
prm;ecute ap'peals in the various circuits. . 

'l'he JudiCial ConCerence i1:l of t.he view that a great,er uniformity oC 
,>ractice can be accomplished and that the best method of achieving 
this is to extend the scope of the Federal Rules of Civil Procedure as 
proposed in S. 2354. The problem and the need for uniformity are 
the Hame with respect to the procedure Cor the review and enforcement 
of orders of administrative agencies both in the district courts and in 
the courts of ap~eals. Since these proceedings are basically civil in 
nature, the JudICial Conference believes that the procedure with 
respect to them also can appropriately be provided by authorizing 
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tiw scope of the Rule.Ii of Federal Civil Procedure to be extended t () 
l'()\'(!(' them. S. :J254 would ahm uccolllplish ulis purpose. 

Since admiralty cases are es~ntially civil actions or proceedings, 
they Ilrc likewilie mcluded in S. 3254 as part or section 2072 of title 28, 
thus induding in that one se(}tion subl:ltt'mtial1y the entire rulemaking 
flllthorif,y with respect to civil proceedings. This will make it possible 
to oliminate the entire section 2073 dealing only with admiralty r,ules 
from title 28, Unite<l St.ateR Code. The cuactment of this bill, which 
is urgently ree'ommended by' the ,Judicial Conference, wUI complete 
the rulemRking authority of tIle Supreme Court with respect to, pro­
cedure in the court!:! of appeals. '.. ' . 

'l'hA bill does not in any way afl'ect the requirement of the third 
pllf'Ugrnph of section 2072 of title 28, Uflited Sf,ates Code, that nil 
IlmCIHiJneut.<; .tu the exi~ting Federal Rules ol Civil .PI;'OCe~ure and 811 
new rulmJ whwh mny be proposed under the n.uthonty wInch S. 2:J54 
if enacted, would grant shall not take effect. until they have been 
reported to the Congress at or n.fter the beginning or a regular. session 
hut 110t hlter than ,Mny 1 nnd on]y nrter the expir~tion of 90 days 
after they have been reported. . " . . 

Sincerely your!;, 
,\VILLIAM E. FOLE1', 

Deputy Director. 

CHI\NOEI':\ IN J4~XHiTING LAW 

rn complian ....-e with Mubsect.ion (4) of rule XXIX 'of the Rtanding 
HI~]eR or the SenRte, 'changes in exi:'!ting law made by t.he bill, 88 

reported, Rre shown as follows (existing Jaw proposed to be omitted 
i~ encloHed in black bracket.s, new matter is printed in italic, existing 
law in which no change iii proposed is shown in roman): 

TITLE 28, UNITED STATES CODE 

§ 2072. [Rales' of civil procedure for district (Guru.] Rule. 01 
CiDii procedure. 

[The SupremA C;ourt shRll hnve the power to prescribe, by genem) 
rulc$;, the fonns of prtWesli, writ.s, plelldings, Rnd motionH, aud the 
pruct.ice tLnd 'procedure or t.he dh;trict courts of the United States in 
civil ftctioJ1H.) 

The Sltprtrnt Court shall have 1M l}()wr to '{JreRcribe by general rules, 
t~ fONnS of Proce8s, writ8, pltadinos, and motW'n8,and tltt."practic~ ami 
proeed11re (d the district c()llri-R and courts of appeal8 oj 1M UniUd Statts 
in civil actions, including admiralty and maritime taBes, and appeals 
therein, and tlu practice a'wI procedure in. procudings for tM revuw by 
1M courts lI..f appeaJs oj dtci8wnH oj the Tal: Court oj tile United 8t4les 
and fliT t/it judiCial r~e:u! 'or e1lforument of orders oj admini9tratilte 
agtmCU.1, fxHlrds, commt88101l8, and officus. . 
: Such rules, khall not 8brid~e, enlar~e or n:t0dify any fmbstantive 

nght and ,dudl preserve t.he nght of tnal by JUry ft.8 at common law 
and aM declared by the Seventh Amendment w the Constitution. 

Such rules shall not take effect unt.il t.hey h8:ve b~n reported to 
Congress by the Chief Justice at or Mter the b4,ginning of a regular 
session thereof but not later than the first day! of May, and WItil the 
~xpiration of ninety days after they have been thus reported. 
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, '. 

Alllaw8 in conflict with such rules shall be of no further force or­
effect after such rules have taken effect, N oUting in this title, an,­
thing therein to the contrary notwithstanding, shall in al~y \~"y linut, 
supersede, or repeal any such rules heretofore prescribed by the 
Supreme Court, ' 
[. 2073~ Admiralty rules for distrid eonr(s. 

, ",. " , I " , ' 
[rbeiSupreme Court shall have the power to prescribe, by genera.) 

rules" the forms of pr~e~, ~:rits" plct)di,ng,s" ,ll;nd ,mot;ions ~n~ t,he 
practice and procedure 10 aomlralty'ano marltllne oases m the district 
c'}'JI:t~~,( t.I!~.~JI~i.t~,d ;3,ta.t~s ~nd, aJJ C(?l~f.~St.e,erp;~ng, t).,dnljru.lty jl1r~­
diction In the Terrltones and l)o5.o.;esslonst or the Umted States, 
[$u~h, rules shall r-ot a~tiage or inO,di(y alty"subst.. antive rig}l~, 
~tich rules shllll.not tak.e elfec't ',Hitil thcY,'11d\6: ~een repor~~ to 

Congress by the Chief Justice at, or after t.l~e oegJ,nnlng pf ~ ,regqtar 
s~ss,i~n ,thereot.bu~notlater than t,be ft~l:lt 4ay of .rvl~" .aq(l'uJitil,~~
ext?ltatJon of nmety dfiysattor they hh.ve beenthus.teported. ' 

.lAII la,'ws ~n'~o~flict with!'\ncl"r\lI~'sh8JI b,~,o!~o f\ir~heriforce. o,! 
effec~ tlfter such rule~ lta ve tRke~effect... NothlDfi.ll} tlus tltI~ a!iy~hi~
t,herem to the contrary notwlthstandmg, sha 111 ~ny. way htru~, 
flupersede, or repeal any such rules heretofore prescribed by tli~ 
Sup~eine Court.] 
[1.2074. Rules lor review of decisioDs 01 the Tax Court 'of the V.iied 

States., -' . 
, rrbe Supreme Court shaliliave the power to prescribe, and from 

time to time amend, uni,form rules for thefilil"g of petitions or notices 
of . appeal, the preparaUon of records, and, the practice, fonns, and 
procedure in tlie several' United States 'Courts of AQpeals in pro. 
ceedings'Correview of decisions of t.he 'l'ax Court of the United States. 

[Such rules shall :Jieither abridge, enlarge, nor modify the substan. 
tive rights of any litigant. ' •',c. 

[f)uch rules shaH not take effect until they shall haye been reportedlo "Congress by' the Chief Justice at or .after tbe ,belrinn;ng of a regullt 
session thereof but not later t,han the 'first day of ~lay, and until the 
expiration of ninety days'aCter they have been thus reported.] 

§ 2112.Re~ord ~n r~view and ~nlor~~m,ent 0,.Ileney ~r~er.. ,'" 
(a) rrhe seyeral courts of appeals shall have 1?00\'er to adopt, with the 

approval of the Judicial Confe~~nce of the Un~w,d $tate~1 rulet:l, which 
so for as pra.cticJlble Shall . .be u'niform in all s\~Qh courts prescribing 
the time arid manner of ming and the contents,of the record in all 
proceooin~~sti~~~ed in th~.cour~"3 (~appen~ ,'to, ~njoin, set W?i4e, 
sU&Rend, modify,. 9r oth~rWlS~, reYlew or ~nrorpe .9rders' of admml8­
trative a~en.ci~, })qru;~,;C()mmis~iqns" ~d .~fficer~,·.W t1ie ,exten~, that 
th~ apphc~bl~ 'slta.~~te).l()~nQ't, 8p"~~c~lr'prescr~~e s~~h t~tt or 
man,ner ,~r flhp~ qJ', ~on,tenti$ ,of th~ re~(wq.J The rule~ ,prescri/)ed
'Under thl a1dIWrity oj .~~ctiQn tots pj thii,t#le:fnay prcwide jor thi tifM 
and mart.ner ojfiling arut 'Ou contents 01 the record in aU procudinfl8 insti­
t1ded i~ 'the ,~ollrts (}J)L'PP'e~ to e,,;j<Jin, Bet, ~',l!UJpend,.moaify, or 
oth~rv.nse rel'WW or enj()1'ce ()1'ciers 01 adm'lnUJtrat1.ve agencus, bO<ird8, 
Cofnm~sitnuI, ~nd o.ffiCere: Su~h rlae!.; may aU,thoriw ,the, agency, 
board, commission, 91' pfficer to file ,W the court a certified list oC th~ 
materials comprising, tl~,;recordt;Uid retainr and hQld for the court all 
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tmch materials and transmit the same or any part thereof to the conrt, 
when tlnd n."I required by it, Rt any time prior to the final determina­
tion of the proceeding, and stich filing of snch certified list of the ma­
terials comprising the record and such Rllbsequent transmittal of any 
tmch nmtonah. when nnd RS required shall be deemed full compliance 
wit... anr. provil-;ion of law requiring the filing of the record in the 
court.. rhe record in such proceedings shall be certified and filed in 
or held for Rnd transmitted tn the court of appeals by the a~ency, 
hORrd, cOlJlmissinn, or officer concerned within the time and 10 the 
manner prescribed by stich rules. If proceedings have been inRtituted 
in t.wo or more court.1oJ of appealK wit·h respect to the same order the 
agency, board, (~OmmiKHion, or officer concerned shall file the record 
in that one of such cOllrts in which a proceeding with respect to such 
order W8.~ first institu ted. 'rhe other courts in which such rroceedin~ 
are pending shall thereupon transfer them to the court 0 appeals 10 
which the record bas been filed. For the convenience of the parties 
in the interest of justice such court may thereafter transfer all the 
proceedings with reHpeet to Imch order to any other court of appeals. 

(b) The record to be filed in the court of appeals in such a proceeding 
shall coru;ist of the order sought to be reviewed or enforced, the findings 
or report upon which it is based, and the pleadings, evidence, and 
proceedings before the agency, board, commis.~i()n, or officer con· 
cerned, or such portions thereor (1) as [the said r1lles of the court of 
appeals] the rulf.s prescribed u.nder the (1;lIt/u,rity oj sectioo S072 oj tMH 
title may require to be included therein, or (2) al! the agency, board, 
collunislosion, or officer concerned, the pet.itioner for review or respond­
ent in enforeement, as the case may be, and any intervenor in the court 
proceeding by wriUen stipulation filed with the agency, board, com· 
mis.·uon. or ()fficer concerned or in the court in any such proceeding 
may consisLentl.r with [I.he rules of SHch court' the rules prescribed
llnller the allihonty 01 section £071 oj tI"is title deSignate to be included 
therein, or (3) ali tne court upon motion of a party or, after a pre­
heRring conference, upon its own motion may by order in any such 
proceeding desi~nate to be included therein. Such a stipulation or 
order may prOVide in nn aprropriate cage that no record Ileed be filed 
in t.he court. of appeals. 1:, however, the correctnes..'i of a finding of 
fact. by the agency, board, commission, or officer is in question all of 
the e\'idence berore t.he ageney, board; commission, or officer shall be 
included in t.he record except. such as the agency, board, commission, or 
officer concerned, tllE. pet.itioner for review or respondent in enforce­
ment, as the rat;O may be, and any intervenor in the court proceeding 
by written st.ipulat.ion filed with the agency, board, commission, or 
officer concerned. or in the court agree to omit as wholly immaterial to 
the questioned finding. If th~re 18 omitted from the record any por­
Hon Ilfthe proceedings before the agency, board, commission, or officer 
which the conrt subSequently determines to be 'proper for it to con­
sider to enable it to review or enforce the order In question the court 
may direct that Much additional portion of the proceedings be filed as n 
Hupplement to the record. 1'he agencYt board, commission, or officer 
concerned may, at its option and WltrlOl1t regard to the foregoing 
provisions of fhi:; subsection, and if 80 re~uosted by the pet.itioner for 
review or respondent in enforcement shall, file in the court the entire 
record of the proceedings before it without abbreviation. 
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U'N'lFORM CIVIL APPELLATE RUlJES 

ACT OF DECEMBER 29, 1950 (CH. 1189, 64 STAT. 1132) 

[SEC. 11. 'rhe severn.l courts of appeals shall adopt and promulgate 
rules governing "the {Jractice and procedure, including prehearing 
conference procedure, III proceedings to review orders under this Act: 
Provided, however, 'l'hat such rules shall be approved by the Judicial 
Conference of the United States.] • • • 
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